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ri] PROPE RTY — A purchaser tirety 

sn execution sale under 
‘ydemen t against one spouse in 
the entirety 
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887 that the Act 
tenancy by ac- does not dest the estate but 





res that spouse’s right of } the effect and purpose of put- 

AR ~ evivorship as well as his or ting the wife on a par with the 
y - life interest. husband. The holding was tha 
~-scteq from an opinion by by virtue of the a wife, dur- 
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WYER: aa aY s 
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i ; 1 at survivorship exists 
. l A n law and is indestructible by 
, ur eral action; and that the 
- 1 - rign ts OF e spouse are allen- 
n abl 1 y or involuntarily 
a pe nga pay 
f nwitn tn remMalming 
the joint lives of hus- 
= “4 na 
The Marriec Women’s Ac 
+ -| created an equality between the 
pouses in New rsey insofar as 
g re} t ncies by th on- 
al Cc + } 
2 qa. oln 1 ne 
y = - NIA y } 
5S 4 A JAL JUL aawct 
L urvivorsnip, the 
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Held: I le of the Act, can alienate hers 
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é A ment credit 
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ight f surv } } 
z S ¢ ne 
S Dy lled 
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The Chief Justice and Justice 
Hall dissent in separate opinions. 


estate by the) Maile Defenders Prove 
Confessed Criminals 
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: sublic defend- 
|, les in Mas- 
of the 
- scene 
¥ ained 
. ent the wile bce - hicago three 
a ys _ 
i ; : before 
j lso confess- 
i 
yurt uld 
< “ - _ man 5 con- 
Bein: 1. vas 
ea guilty. Ona however 
t ; the second confession was ad- 
ed and the defendant freed. 
Mans iae “In a thir “ case , several people 
: 2a. hor to and sudse- “positively” ident ified a Man as 
: a a kidnapper and robber . He could 
mg not prove his innocence because 
§ w alienate he was drunk at the time of the 
% to defeasance The Los Angeles public 
= wife survived jefender’s office investigated 
B] 





it has been held the 
-d Women’s 
- yed the spousal un- 
“Oyed estates by the en- 


found that man was 
booked for drunkeness in 
from the crime w hen 


and 
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the kidnapping took place. 






of Errors 


Certificate of Attorney's 
Authority 


Chapter 126 Laws 
1959 enacted into | n June 18 
provides a procedure for attor- 

t erk’s cer- 

d to proofs, 
affidavits 
certifying 


of 


secure 


neys to 
tificat €S to I nl Ae 


acknowledgm 
taken by 


to his authority take such 
proof, acknowledgment or affida- 


vit 

The procedu r the attor- 
ney to request he Clerk of 
the Supreme Court as many cer- 








tificates of hi nmission and 
qualification as h hall require 
for filing in th inty clerk’s 
offices of tk S Upon the 
filing of such tificate together 
with the att 1utographed 


sig 


nature wit 


the county clerk of any 


clerk, 
county in 


which such certificate and signa- 
ture is filed, sh thereafter issue 


such POURY ertificates as 
requested for y pro icknow- 
ledgment ken by 
the attorney 


Opinions Approved For 
Publication 


June 30 to July 5, 1959 
NOTE: Copie i the pinions 
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listed 


below have beer nt to each county 
aw | brary 4 , mber of the bar 
may secure a the pInton in 
any particular e, without charge, 
by writing the Su- 
preme Court, State House Annex, 


Trenton 
Appeals 


Harvey v. Bd Freeholders 


30 


o! 
(Essex) (A-9 ided June 








J, 
ip! yldin 
1a f NJS A 43: 
N. J iper. 363, Law 
: viding for 
»mpu I only 
hose court are 
member ef retire- 
nent s ¢ lad aS Spe- 
ial legislation Provision that 
freeholder 1 retire such 
personne!l to exceptions, 
sonstrued as man ry on free- 
holders in view f nature and 
Jbiect of statu 
Andrews v. Bd. of Adjustment. 
Ocean Twp. ‘A-107, decided June 
30, 1959) 
Affirmed ] nent (51 NJ. 
I 359) uphold- 


Super 69, Lav 
] ] D dy < ap- 
»ymmended 

istment under 
permit use 

es for paro- 

ving quarters 
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od in finding that 










variance could be granted with- 
out substantial detriment to 
public good and that “special 


r it. Proof of 
red Fact that 
is beyond 
no infirm- 


reasons” existed f 
hardship not requl! 
parish servec 
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Cronheim et al v. Tennant et al 
(A-126, decid June 30, 1959) 
Affirmed Chan Division 
judgment dismissing action by 
unpaid shareholders of liquidat- 
ed corporation had not re- 
ceived regularly distributed 
ds No ground 





ting ait en 








liquidating 
exists to atta laterally judg- 
ment which is n banved from 


direct appeal as requirements of 
due process were complied with 


and trial court had jurisdiction 
to render judgment barring un- 
claimed dividends and allowing 





r supplemental 
yments to later 
others 
mainder of 


fees and 2 
order makin 
claimants, z 
and distributing 1 








(Continued on page 7, col. 3) 
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June 1959 





(Continued from last week) 

25. (a) On June 1, 1959, Black 
and Yello decided and planned 
to rob Dollar Bank, and agreed 
to meet each other at the local 
post office, which was opposite 
the bank, early the next morn- 
ing for the purpose of determin- 
ing when and how they would 
enter the bank. The next morn- 
ing, however, Yello became 
frightened and failed to appear. 
Black then entered the bank 
alone, but upon seeing 2 armed 
guards there, left the building. 

What crime or crimes, if any, 
have Black and Yello, respective- 
ly, committed? 

(b) Blue, discouraged by busi- 
ness reverses, placed a revolver 
against his lips, in the presence 
of his wife, and pulled the trig- 





Impounding of Mail 
Before Adjudication 
Unauthorized 


The Post Office Department 
has no authority to impound an 
addressee’s mail pending termin- 
ition of proceedings instituted by 
the Department for a fraud order 
pursuant to 39 US.C. Sec. 259. 
This was the holding of Judge 
Wort tendyke in Greene V. Kern, 
U.S. District Court for the District 
of New Jersey, Civil No. 507-59, 
opinion filed July 1, 1959 

In the case befor the court 
the defendant. postmaster 
sey City, had 
addressed to T 2 
pursuant to 
Postmaster 





termination of 
tuted by the 
ment for a fra 
to section 239 
had alleged r 
believe Tigron was 


fraudulen 
lI represent- 
jating 


te 








or re 


ed 


capable 
sex energy and 
impotency. Tne plaintiff 


das 





of Tigron Distributor 

under 28 U.S.C. 1339, for 
liminary injunction § rest 
defendant from impounding it 
mail 


In granting the restraint, Judge 
Wortendyke rejected the govern- 
ment’s contention that the De- 
partment had authority under 
Sect tion 259 to enter an ad interim 
mpounding order pending dispo- 
tion of the fraud order proceed- 
and held firstly that the stat- 
does not confer such power 
expressly nor impliedly and sec- 
ondly that no such power could 
be constitutionally inferred for 
the impounding of mail prior to 
pe ngineeanaeei of fraud — - 
the imposition of a penalty wi 
out an opportunity to be hea a 
and an adjudication on the evi- 
dence and would also be a depriv- 
ation of property without just 
cause and without fair compen- 
sation. 





Bayonne Bar Elects 


The Bayonne Bar Association 
elected its slate of officers for the 
ensuing year at its meeting held 
on June 29th. Those elected 
were: Louis Bolstein, President; 
Cresenzi Castaldo, Vice Presi- 
dent; John McCole, Treasurer 
and Rose Bodine, Secretary. The 
new officers were sworn in by 
Vincent T. Dee, outgoing Presi- 
dent. 

President Bolstein announced 
that the formal installation of 
officers will be held in September. 
He appointed Harvey L. Birne as 
chairman of the publicity com- 
mittee. 





ger. The bullet pierced his cheek, 
struck his wife and killed her, 
while she was lurching forward 
to restrain him. Blue survived. 
What crime or crimes, if any, 
has Blue committed? 
26. In 1950, Fuller, a 
of New Jersey, was committed 
a mental institution after 
proper judicial hearing in this 
state. In 1952, he executed a will 
bearing an attestation clause in 
proper form, leaving all of his 
property to Brush, to the ex- 
clusion of Fuller’s wife and son 
Fuller died in 1958, and his wife 
and son filed a caveat to the will 
alleging that Fuller was incom- 
petent and that the will was the 
product of undue influence 
State whether the following 


resident 
to 


a 


rulings made by the judge on 
the trial of the caveat were cor- 
rect, and state a brief reason 
for your answer: 

(a) The findin2s in the incom- 
petency proceedings that Fuller 
was a person of unsound mind 
were admissible on the issue of 
his competency even though he 
had been discharged in 1951 as 


cured 


(b) The opinion of one of the 


subscribing witnesses that Fuller 
was of unsound mind at the time 
of the execution of the will was 


Evidence that Fuller 
c } 








tempted to commit suicide bo 
before and fte tl executior 
f tl Wi admissible as 
nen 1 ondi 
oI the execution 
offered on be- 
hat Fulle 
ations, aiter 
ecution )I I 
tnat | nad 
W c NISSID1E 
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¢ nts mentioning 
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in the sidewalk to permi 
the entrance of light and air t 
the basement of a building oc- 
cupied as a Store. He broug! 
action in the Superior Court of 
New Jers ey agalr t the owner 
Oswald, and the tenant, Morris, 


ges for 
to have resul 
on the part 
the construc- 


to recover dama 
injuries alleged 
from negligence 
the defendants i: 
tion, maintenance and repair o! 
the grill, and also alleging that 
it constituted a public nuisan¢ 
The defendants filed answers 
denying generally the aieaathe ms 
of the complaint and asserting 
contributory negligence on the 
part of the plaintiff. Page testi- 
fied as to the details of the 
occurrence and his injuries. 
Ware testified for Page that he 
saw the accident while he, Ware, 
was standing some 500 feet from 
the point where Page stated he 
fell. During the course of the 
trial the court was required to 
rule on the following questions 
State briefly how the court 
should rule and why. 

(a) An offer by defendants of 
the testimony of Oyer, whom 
they qualified as an oculist, that 
he had examined Ware’s eyes 
and that Ware is and has long 
been near-sighted 

(b) An offer by 
testimony from a an 


personal 
ted 


~£ 
Ol 





a | 


plaintiff of 
experienced 


(Continued on 1 page 6, col. 1) 
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DIGESTS OF RECENT OPINIONS 


MUNICIPAL LAW — MUNICIPAL | That 
COURTS Appointment of commissioners 





it clearly means the board of 
in some situa 


+ N 
vsUlls 


municipal magistrates in muni-_ is sho\ wa by such statutes as RS. 
cipalities under the commis- 40:42-2 and 40:55-3a(d). 

sion form of government is The term governing body, in 
vested in the board of commis-| some situations, may, under the 
sioners and not in the commis-, Walsh Act mean the head of the 





if tl function in- 


de 


sioner to whose department the 


partment 























all t 





ing ‘the judicial power, are to be ers in no sens 
distributed among the five de- powers and 
partments and that when NJ.S f magistrate 


| 
uc~ 


munici- 


govern- 


provides that in 
r than th 


tnose 


2A:8-5 any 
palitie government 


yt! 
OL 








ed by mayor, council, the magis- are not appropriate 
trate shall be appointed “by the of commissione! 
governing body”, it means by the stitution places the 
department head of the depart- control of the 





ment to which the Municipal; municipal court in the Supreme 

Court was assigned under the| Court and the Chief Justice. The 

Walsh Act. constitutional plan assures the 
Held: That the board of com-| magistrate independence of local 


nd statute 


In 


government the 1948 


missioners is the * 1 
designed to preserve it. 


of the City 


governing body 
cannot 


e | ai 
be disputed | was 


and it is equally clear that “goy- | exercising the appointive power 
erning body” in its normal sense| conferred by the legislature on 
means the board of commission- | the municipalities, the governing 
ers. The broad proposition that| body acts merely as a statutory 


Appointment of magis- 
in municipalities under the 
form of government 


of N.J.S. 2A:8-5 vest- 


“governing body” should always 
be deemed to signify the depart- | 

ment head under the commission | commission 
government is untenable.’ is, tue 


agent 
trates 
by vir 


fr + # 
iorm or 
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SPECIALISTS in all printed forms and documents 
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NATIONAL SURETY CORPORATION 
A MEMBER OF FIREMEN’'S FUND INSURANCE GROUP 
Specializing in the Execution of 


Fiduciary and Court Bonds 


| —When 


court was assigned. volved yne which must under 

Digested from an opinion by the act be distributed to one of 
Weintraub, C.J., rendered June! the departments. But the Walsh 
30, 1959. Supreme Court. Kagan) Act in providing for distribution 
v. Caroselli. For plaintiff—Isa-| of the ‘judicial’ power did not 
dore Glauberman (Nicholas S.| refer to a magistrat n the first | 
Schloeder and Isadore Glauber-| place, a magistrate does not ex- 
man, _attys). For defendant ercise the “judicial” power of | 
Joseph A. Davis. a municipality, but rat a part | 

The case involves competing of the judi power of tl tat 
claims to the office of magistrate nunicipal court is an “in- 
in the City ¢ of Jersey City. Plain- feriar court of limited jurisdic- 
tiff relies on appointment by the) tion” under Art IV, Sec. 1, Par. 1 
entire governing body while de-| of the Constitution. Secondly 
fendant claims an appointment! judicial ; yntemplated 
by the Director of Public Safety.| the Wa is udic 
The Law Division found for plain- | functions incidental to the inter- 
tiff. Defendant appealed con-|nal affairs and administ re 
tending that under the Walsh| functions of the munic y, 
Act, which governs cities with the whereas the jurisdiction d 
Commission form of government, 1unicipal court and the 

he municipal powe rs, includ- by N.J.S. 2A:8-1 et se 
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board of commis- 





Affirm ed. 

| INSU RANC E—The omnibus clause 
in an automobile liability policy 
defining the insured is to be 
given a liberal interpretation te 
effectuate the public poficy of 
affording injured persons pro- 
tection. 


permission is given for 
the use of the car, a more ex- 
tended use than that expressly 
permitted will be covered and 
it is immaterial that the oper- 


ator may have deviated from 
the intended route or use or 
from the owner’s instructions. 


—Held, use of car by son who had 
permission to use same but “not 
to be out running around”, to 
go to a dance was not such de- 
viation as terminated permis- 
sive use under insurance policy. 

—Whether one’s permissive use 
of car includes authority to 
delegate its operation to anoth- 
er and thus make the other an 
additional insured is essentially 


a fact question turning on 
wording end surrounding cir- 
cumstances of the initial per- 
mission. 

—Whether’ additional insured 


failed to cooperate so as to re- 
lieve insurer of liability depends 
on whether the additional in- 
sured was aware he was an ad- 
ditional insured. 

—Held, on facts here, driver oper- 
ating car with permission of 
owner's son who had permis- 
sion to use car, did so with im- 
plied consent of owner and 
hence was an additional insur- 
ed under policy 
Digested fr 

Proctor, J., rendere 


opinion by 
June 30, 1959. 


om 


an 





Supreme C Costanzo v. Penn- 
sylvania. Fo yr > ADI oellants—Jerom 


sler. For defendant—Gustav 
Charles 


L. Ke 
Pedut 








A. Rooney, 





altty 
s were injured while 
y in a car 
driven by i The car 
was owned by Sturgill, Sr. and 
? yeen turned over by him to 
son Dennis, a member of the 


















y stationed at Rhode Island 

to use around the base and to 
90 back and forth from home and 
Og ning d.” Stur- 

gill, Sr. n pr expressly forbade 
nor rized his son to permit 
) Dennis used 
and errands 


urgill Sr. con- 


car 





“se family 


it occurred while 


The a ient the 
group. including Dennis, was re- 
tul to th > from a dance 













Passaic 
t Dennis’ 
recovered 


injuries 
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jom ent 


( 





n named 


Ww hile 





Une insured 
n 





perso 





required 


the advice 
refused 





si te Defendant's 
witness testified he was an ad- 
juster for. defendant, had called 
upon Nicolosi at the hospital and 


identified himself and left 





sured is 


card, and that 


a statement 











sign it. Nicolosi did not send 1 his ant. If the car 
opy of and cc om- permitte ‘ 

plaint to defendant but Stur in ; 

Sr. did and defendant ena tha 1 

in the case only for Stu rgill Sr the own 
The trial court ‘he d _ Nic \losi was nstant ca 


not n ins) 
not an insu 

ana dismissed 
passing on 
Plaintiff: ypeaiea 
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around Wh permission is, * ce 
given for the use of a car, a more! - eport the a 
ended use than expressly per- 
n d will be red, and it is 
l ter] na > Ope rator may 
I lated the intended 
route or usé r from the instruc- 
tloy > owner. This is so as 
toa yee’s use of a car and : 
s to rec even broader applica- 
n when the nepal use is 
1 . z > 1 “= per 
oO a member of the family. Even ae 
} otice of tne 
if the instructions to Dennis were epee a 
to be t ik 1s + tation on the ward nls summo Ms 
use of the car rather than merely Getengant had : 
oe os form atic r +} 
as fatherly caution, the trip to|“~°< re from 
z ¢ } ed. A factual que 
Passaic was not such a deviation ~~ ante e 
} werey, to term te the : Was tnerel 
as would serve to terminate the y 
a pea tae ce SRC . oh requires a re 
son’s permissive use of the car. ae 


Whether a permissive use of 
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the other an additional i 
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lts operation t 
make 
ul essentially 
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surr Junding circumst 
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DIGESTS © OF RECENT OPINIONS 


-LIGENCE — Distinction be- 
con duty owed to invitee, 
_. and trespasser adhered 


4 yisiting an employee at his 


Rice of employment where a 


e 0 
rdous activity is not being 


ucted in the area visited, 
jcensee of the employer in 
absence of any prior expres- 
of disapproval by the em- 







= 





Bi! 
he 
gon 

jover. 

sLIGENCE WORDS AND 
PHRASES — “Invitee”’, “Licen- 
= and “Trespasser” defined. 

SCLIGENCE — LANDLORD & 
EN 4NT— An owner who rents 

tions of a building to several 

Renants retaining in his control 
»sageways for the common 
ge of tenants and those visit- 
pz them, 1s under a duty to 
gercise reasonable care to have 
fhe passageways reasonably safe 
for such use. 
licensee of a tenant is an in- 
sitee of the landlord with refer- 
gce to common passageways 
retained by the landlord. 
4 landlord must provide light 
gr other safeguards in a com- 
on passageway under his con- 
trol if the way is so constructed 
gr maintained as to be danger- 
gus and he is chargeable with 
notice of the condition. 
Where a building has been rent- 
ed to several tenants and the 

Endlord retained control over 


~-Bthe common passageways, there 


kK no duty on a tenant to warn 
3 cuest of an employee of a 
ndition which might exist be- 
nd that part of the premises 
upied by the tenant and over 
h he has no control. 
ere is no duty on a tenant 
remedy dangerous or defec- 
ve conditions in the common 


- 


4n ot 


— oo 
‘ 


ssageways retained by the 
andlord, 
[ an opinion by 
d June 30, 1959 
urt gone v. 3. Jay 
a For wner—Jam 
Beggans ‘Beggans & Ke 
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ys). For 
Connell 


the tenant—George 


W. (Shaw, Pindar, Mc- 












Elroy, Connell & Foley, attys). 

For plaintiff — Bernard Chazen 
Theodore Schwartz, atty). 

intiff was injured in a fall 

1 platform at the rear of a 

, building which had 





nted to several tenants. 
rm was part of a com- 
— from an 
under con- 

Plaintiff was 
premises as a guest of an 
of the defendant 
occupied th 
occurred as 
building with 
the tenant’s foreman 
> eievato loading plat- 
It was night and the plat- 


sageway 
and \ 


ol of the 





+h 
Lille 


owner. 









ten- 
> third floor 


he was 
the em- 








CaVillsS LUlit 


ana 
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press or implie Licensees are 
those who ar 


whose presence is su 











passers are neither invited nor 
suffered. One may enter without 
invitation, express or implied, and 
| be a licensee, rather than a tres- 


sence was either 





passer if his pr 








expressly or impli dly permitted 
by the possess 1e premises. 
Prevailing customs are often de- 
erminative. Visiting an employee 
at his place of employment, where 
a hazardous activity is not being 
conducted in the area visited, 
does not go beyond generally ac- 
cepted modes of behavior or cus- 
tom and, in the absence of any 
prior expres sapproval by 
the employer sitor is not a 


resence 
law- 
as a licensee. 


trespasser Dut one whose p 
is suffered and therefore is 


+ 


fully on the premises 








rm was in darkness he light An owner who rents out por- 
yn the platform was out of order] tions of a building to several ten- 
and the owner had notice thereof.| ants, retainin own control 
The platform was L-shaped and} the passagewa} ‘ommon use 
had a recess or open space bet-! of the tenants and se Visiting 
ween the platform and the build-} them, is under a duty to exercise 
ng at right angles to the passage| reasonable care to have the pass- 
ading from the elevator. There] ageways reasonably safe for such 
was no guard rail around the! use. Those who enter in the right 
pening. Plainti ft was following] of the tenant, even though under 
he employee and the foreman] a mere license, make a permissible 
when he fell into the recess. | use of the comm ys provided 
There was evidence on behalf} and the owner them the 

f the tenant that the employees} duty of reasonable care to make 





had never authorized to 
oring guests into the plant and 
that the tenant I a no Knowledge 
that any empl oyees had ever done 

to have the em- 


he had other 
was rejected 
the landlord or 
the tenant. The trial 
ered judgment of dis- 
favor of both defen- 
jants on the ground plaintiff was 
a trespasser and there was no 
reach of = owing to him by 
The oo 























Th mer contends plaintiff | 
is a spasser to whom it owed |} 
nly the duty of abstaining from | 
willful injury and that it was un- | 
der no duty to light the premi-| 
> tenant argues there| 


reach of duty owing by it | 












plaintiff. Plaintiff urges that | 
i idants owed him a duty of] 
r nable care and that this | 
dut}3 should be determined with- |} 
yut regard to the status in which 
he came on the premises. 
Held: This state ha { - 
ly adhered to the histori al com- 
10n law view that the duty owed 





by an occupier of lands to thir 

persons coming thereon is deter- 
according to the status of| 
third i.e., vitee, 
Adherenc ce | 














s is desirable 
COMPANY reasonable de- 
494 Broad Street e Of pr nredictabilt Bayt a 
Newark 2 N. 8 tle las — —_— IN) e€ proper 
Michell 2-2965 or MArket 4-1908 rial of such cases. 
Inv ; come by invitation, ex- 
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reasonably fit 
so entering 
wner in the 


the common 
for such use Th 
are invitees 

use of t 
On the present record plaintiff 
] the tenant and 
vitee of the own- 
mmon pass- 








geway. It 

















Ss f jury to 
de termine whether plaintiff was 
within the cla: f persons whose 
presence on the platform should 
have been reasor y ant icipated 
by the owner hether the loca- 
tion was such that presence of 
invitees of employees would not 
be reasonably ipated. 

The owner ntends the only 
proof of negligence on its part 
was failure to a light and 
that darknes ot a dan- 
gerous condition f which it is 
liable. It has been held that in 
the absence of a defect in a stair- 
way elf, the landlord is under 
|no duty to provide light unless | 
| he has assumed the obligation or 
| was required to do so by statute. 
|In the prese 1owever, it 





was open to the jury to find there 
was a t hich presented 
an exceptionally hazardous con- 
dition to one who would not ob- 
serve it and duty to pro- 
vide a 1 existed. If 


ight therefore 








a passageway nstructed or 
maintained as to be dangerous 
and the dlor chargeable 
with notice thereof, he must pro- 
vide a light that the danger 
may be readily seen or he must 
provide other safeguards 

A different ituation 
however, as to the tenant. 
tiff was a licensee on the tenant’s 
premises. A only owed 
him the duty to abstain from will- 
ful injury and either give warn- 
ing of or make reasonably safe 
any known serous condition 





premises which it could 
anticipate the licensee 
yobserve and avoid. The 

ndition here 


on the 














nant’s premises 
yntrol, hence it 
duty to remedy 

ilding has been 

enants and the 

tained control 

passageways, 

there is no 1a tenant to 
warn a guest of his employee of 


might exist 


any conditi f 
the 








beyond tha premises 
and over 

O ] 
hienad as to owner, reversed 


tenant 


as to 
Justices Jacobs and Schettino, 


dissenting in part, would affirm 
as to the tenant, as well as the 
owner. 

Justice Burling, dissenting in 
part, would reverse as to the own- 


er as well as the tenant. 


NEGLIGENCE — The question of 
capacity or incapacity of an in- 
fant to be contributorily negli- 
gent is a factual inquiry as to 
whether he had the capacity to 
act unreasonably under the cir- 
cumstances in the light of his 
age, training, judgment and 
other relevant factors, and is 
to be treated as any other fact 
question with the court first 
deciding whether the evidence 
is such that reasonable men 
might disagree on the question 
of incapacity before submitting 
it to the jury. 

—A child less than 7 years old 
is rebuttably presumed to be 
incapable of negligence and the 
issue of his contributory neg- 
ligence may therefore not be 
submitted to the jury in the 
absence of evidence of training 
and experience from which the 
jury could infer the child was 
capable of understanding and 
avoiding the danger involved. 

—Where evidence of capacity of 
a child under 7 is introduced, 
the trial court must first deter- 
mine whether it is sufficient so 
that reasonable men might dis- 
agree as to the child’s capacity 
to perceive the risk and avoid 
the danger, and if so, and there 
is further evidence the child did 
not act in a manner which 
would be expected of a child of 
similar age, judgment and ex- 
perience, the issue of contribu- 
tory negligence is then for the 
jury with an appropriate charge 
as to the presumption and test 
of negligence. 


Digested from an opinion by 
Schettino, J., rendered June 30, 
1959. Supreme Court. Bush v. N. J. 
& N.Y. Transit. For appellants— 
Harry Chashin (Marcus & Levy, 





attys). For respondents—Archi- 
bald Kreiger. 

The infant plaintiff was injur- 
ed when he ¢ r ran into the 
rear or was struck by the front 
of defendant’s bus as he was 
crossing from east to west at an 
intersection. The bus was going 
south. There were no eye wit- 


was conflicting 
position of the 


nesses and there 
evidence as to the 
plaintiff on the roadway in rela- 
tion to the bus after it came to 
a stop and also as to when the 
bus driver first saw the child. The 
infant was 4 years, 1 month and 
19 days old at the time of the 
accident. He was the oldest of 
four children. The family resided 
one block from the scene of the 
accident and plaintiff had been 
sent out to play with his 3 year 





sister on their tricycles. Plain- 
tiff attended Sunday School and 
Church, was enrolled in kinder- 


old 


oo 


garten 7 months after the acci- 
dent, was allowed to play alone 


and was entrusted with the care 
of his younger sister and was 
described by the treating physi- 
cian as being remarkably calm 
and cooperative 

The court instructed the 
jury that the care required of an 
infant old enough to be capable 
of negligence is that care that is 
usually exercised by persons 
similar age, judgment and exper- 
ience and that in determining 
whether a child old enough to be 
capable of negligence has been 
guilty of contributory negligence 


trig] 
trial 


ot 


“it is necessary to take into con- 
sideration the age of the child, 


its experience and capacity to un- 
derstand and avoid dangers to 
which it is exposed in the actual 
circumstances and _ situations.” 
Plaintiff’s counsel objected to the 
instruction and to submission to 
the jury of the question of con- 
tributory negligence arguing that 
under the proofs plaintiff could 
not have been guilty of contribu- 
tory negligence because of his age 
and the court should decide that 
question in plaintiff’s favor. The 


jury ae a verdict of no 
cause. The Appellate Division af- 
firmed fee plaintiff obtained cer- 
tification. 


on page 5, col. 1) 
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THURSDAY, JULY 9, 1959 
A LICENSE TO DEFAME 
Should legislators and the press be privileged to disciose and to 


Dublish false and defamatory charges made at legislative 
hearings, whether public or private Both branches of 
were recently presented in Coleman v. Newark Morning 
29 N. J. 367 (1959). As to public hearings, the Court 
in denying redress for publication of an accurate sum 
the ground that such reports merely served to enlarge 
of the committee room to include every f 
With respect to private hearings, a majority of 
that a legislator, in this case the late Sena itor r McCarthy 
with discretion to decide what the public should know and th 










reader of 





collective interest in gaining such Knowledge outweighs the harm 
to individuals. Chief Justice Weintraub dissented alone ud- 
ing that new spaper reports of legislative hearings, from i the 
public was barred, did nothing to advance the legislative function, 
the Chief Justice found that the extension of privilege to such dis- 
closures would be a needless waste of human rights and could only 
serve to aggravate the already troublesome problem of trial by pub- 


lication. On balance, he considered the result reached by the Court 
to be a disservice to society. 

Given the privilege in favor of reports of public hearings, little 
would be gained from a line drawn against publication of private 
defamatory hearings. This inhibition could be avoided by the simple 
expedient of releasing portions or all of the transcript. This would 
only serve to aggravate the harm. 

The central evil is the misuse of 
trials. Courts have contributed to this 
its abatement. 

The constitutional immunity 
legislators. Even in their case, it 
Debate in either House.” In origin, the privilege was less 
with civil redress for defamation than with criminal prosecu 
for sedition, an area of the law with which the constitutional 
had accumulated a considerable experience as colonists under 


conduc 


ans for 


legislative hearings to 
abuse. They have me 
only tc 
*h or 
concerned 


extended 
“any Spee 


was expre »Ssly 


was limited to 





Tatn 


British 





rule. The object of the immunity was not to license vilification of 
citizens, bui to foster the utmost freedom of thought and debate in 
the process of law making. Presumably it was assumed that the 
good sense and good taste of legislators would be sufficient safe- 
guards against abuse. In any event, so long as the privilege was 
restricted to elected representatives of the people. the offenders 


could be rebuked at the polls. 

This balance of power and responsibility has 
upset. As the work of Congress grew in volume 
it passed into the hands of committees, which became 
theaters of debate and the chief agencies for legislative fact finc 
It was logical enough for the immunity to be expanded 
committee proceedings. Tenney v. Brandhove, 341 U.S. 367 
1019 (1951). Indeed, our own state Constitution of 1947 
redefined the area of protection of legislat ace 
ing of a legislative committee.” This alter: 
to assimilate a committee room to a legislative chamber. 
decisions have expanded the privilege to embrace witnesses, counsel 
and all others who could gain a pice before a legislative comn 
tee. The restraints, such as they were, which operated against ele 
ed representatives, did not inhibit these ad hoc participants in the 
legislative process. In their hands the ancient immunity has at 
times been debased to a license to defame. 

Matters were not allowed to rest there. In an effort restore 
the balance, at least on the federal level, persons involved in deroga- 


long 
and 


the 


tne 





S .. 


‘an 






Court 


nit- 





+ 
LU 


tory information before congressional committees were invited to 
defend themselves; and if the invitation was not accepted, they 


safeguards which law and 
lay. 


were summoned to do so: but without the 
tradition have evolved as the minimum requisites of fair p 

The witness need not be informed of the charges against 
him. He is seldom confronted by his accuser. He is always denied 
the right to cross-examine adverse witnesses. He may suggest but 
cannot compel a hearing of witnesses in his own behalf. Participa- 
tion of counsel is limited to brief, whispered consultations with the 
witnesses. The temper of the proceeding is precisely what history 
has taught us to expect whenever the same official is allowed to 
function as accuser, prosecutor, judge and jury. Moreover, these 


es 
aYS 
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Editor, 
New Jersey Law Journal: 
I was surprised upon 
Mr. Davis’ open 
plaint to The Chief Justi 
which you published under Vo 
I ar on July 2, to learn tha 
ttorney of Mr. Davis’ 
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testimony or comment. Moreove , the source of defamatory informa- 
tion should not be veiled by the secrecy of executive committee hear- 


cy, any privilege to report such proceed- 
the identity of the informant is revealed 


ings. On the score of accura 
ings should be denied, unless 
at the same time. 
Money judgments alone may not discourage sl 
are more likely to be deterred by the probability that untruths spoken 
at legislative hearings will be subjected to the test of justice, ir 
a court room, according to procedures shaped by due process of law. 
Moreover, the victims of what now seems to be a license to defame 
will be given a public opportunity to make good some of the damage 
done to reputation. This is the very least to which they are fairly 


anderers. They 
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DIGESTS OF RECENT OPINIONS CONSTITUTIONAL LAW — A_ Held: The Chancery Division 

es eee Statute, such as N.J.S. 18:14- judge could have issued a tem- 
d but it is not easy to draw 64.2, requiring vaccination and, porary restraint ex parte under 
line as shown by the wide immunization of children be-|R.R. 4:67-2. Instead he entered 
sity in the decisions on the fore they can attend public an order to show cause return- 
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18:14-64.2, does not provide a 
procedure by which the local 
board of education must act. 
Where a statute is silent on the 
method by which the actions of 
























































nd: tion, the age being fixed in schools or delegating to local able in~hree days without re-| a municipal body are to be man- 
r stances as } as 10 boards the power to make straint. The more acceptable| ifested, the delegated power may 
P eo the au- such requirement, is within! practice would have been to! be exercised by resolution. This 
opts the the State’s police power and bring the matter on by motion as was the course here pursued after 
than 7 does not violate the constitu- provided by R.R. 4:67-3. The! due deliberation and considera- 
esumption of in- uttably presumed tional guarantees of due pro- trial court apparently considered | tion by the Board. 
e- 7. and the of negligence and cess, equal protection or re- the situation presented “excep- Defendant’s main argument is 
é ees cntts ¥ h ] I may not be sub- ligious freedom. tional circumstances” as pro-| that the compulsory vaccination 
og : ‘y in the absence —Due process deals with matters; Vided in R.R. 4:67-3 and so|and immunization regulation 
n of and ex- of substance and is no basis’ 2d0pted the course indicated. At/ deprives her of due process and 
arts the jury for reversal of action because the hearing defendant fully set religious freedom. Defendant is 
the [Lindl t t child was of formal objections or pro-| forth her contentions by affi-| neither the parent nor legal 
q wed pable of understanding and cedural niceties having no | davit and presented extensive guardian of the children. At 
This 1 void the danger of injury in- substantial bearing on the ul-| Oral argument. No prejudice was most she is a foster mother pro 
timate rights of the parties. visited upon defendant and’ tem. The children are not Chris- 
— CONSTITUTIONAI LAW — there was no denial of due pro- tian Scientists. The objection to 
3 415 PARTIES — The constitution-| ©°5S by the procedure. Due pro- their immunization is solely de- 
; 4 ality of an ordinance or stat- ©®55 4ea!s with matters of fendant’s; it is not asserted on 
~ as re subst A ‘ is + ty he ¢ ir shalf < > ] + ha 
ute is open to attack only by | ibstance and _ not to be the ir be half and could not be 
2 a person whose rights are ad- vialized by formal objec- in the circumstances. Easically, 
a versely affected thereby tions that have no substantial the constitutionality of a statute 
Se CENSI: : ; a bearing on the ultimate rights is open to attack only by a per- 
EDUCATION — MUNICIP : ; = ; ae : 
I LAW ae \ netae —— of the perties. Defendant had! son whose rights are adversely 
not wan hue th nae 02 dof ample opportunity to be heard. affected, the burden being on 
D os inna yt child of Her argument on this phase re- the attacker to show the statute 
* a atic P=ze ; le . : Sry +3 
oun svete a ee duces itself to a procedural! is unconstitutional as to him. 
é ) yher “inj ; " su ¢ . ss the chi 
B T inkl ‘ sieges a te _ nicety and there is no merit in| Defendant may not use the chil- 
. jec ie . made on religious ;; dren to champion her own rights 
pe gto sain board N.J.S.A. 18:14-64.2 provides that; and beliefs and since the im- 
0 do So In Its discretion. BOY : ith Wai eare Mparaicg Wee eS , cancinaticas wos 
MUNICIPAI I Aw — When a a Board of Education may re- munization and vaccination Tre 
ie aie quire immunizatic ‘ re- quirement does not apply to her, 
r statute is silent on the method #7. - ae eo ee he has no standine to assert her 
by which municipal action is| ™©@¥5ite to attendance: at school | SUS Has Be Stan Oe ee 
= ; a a;and that it “may exer the own right to religious freedom. 
: in he taken. the déleenteal™ that it “may exempt the ; Ace a 
' h os pupil” therefrom if the parent. A requirement that a child 
power may be exercised by| PUP! theretrom ii the parent | F 3 ; 
: “|or guardiay bhiects in writing Must be vaccinated and immu- 
resolution Or guardlan oojects In writing : ; 
: n the cround imm inant ,. nized before it can attend local 
v sumption, and INJUNCTION While the more) 2" te ground immunization in- 
I NS ttl , ; aes : _ _ terferes with the free exercise! public schools violates neithet 
to determine acceptable practice in seeking| -...-° . se WP ieage sch _e ; 
: este : ; | of his religious principles. De-, due process nor the equal pro- 
ner ) 4S contribu- an interlocutory injunction is cere a ‘ er er A i - the right relig 
fendant would read this statute,| tection, nor the right to religious 
y Ye con- ruy negligent under the facts by motion and briefs under abla sy ron pha hart ; 8 , "ed- 
’ ia re Men Re CORES eee ts RR. 4-67-23 1 and particularly the exemption| freedom guarantees of the Fr 
i20r g.uigent id that. es voer- .R. 4:67-3 where no tempo- provision, as requiring the loca], eral or State Constitutions. The 
d t : The evidence here as to th: rary restraint or special direc- board to grant exemption when | rationale for this rule is rooted 
questior iis, ae Binal ipefee caleeeee tions for service are sought, ae wie patna enka rata FT TET ES, pe Tee 
é 44 4h On apacltly I tne ilmni< in pualntilt # written objection on religious In tradi 1onal concepts reé 24 z 
But if he f was I ufficient ) distinguish proceeding by order to grounds is made. The statute| img the authority of a local 
r : in disaegre n | +} er aE Deis Ei eo show cause returnable on short) ©. <3 eas bi ; Ts ae See with ea cat tienes jer lecislative 
: - el raples + thls chia irom the average child : : and the exemption provision hoard, acting under a legisic 
a n of incapacity ven f his age. Additional factors date does not violate defend- does not so read. The statute! grant of power, to promote the 
3d ay aia RG en ae hy ant’s rights where she had eatin “tick 3 1 board “may” community health, safety and 
: %, his attending ample opportunity to be heard eaanarey Ti : vicciea at welfare. The fact that there may 
" f in- traffic, and court considered the situ- maniation T a ee differences of opinion as to 
exnerie BBE ation presented exceptional “ps ee si Neen eee 
‘ e e circumstances pene. tae es a a ~ mS ‘(Continued on page 6, col. 1) 
Dicested mn by tion of the local board and that 
- lg 1 } IO BY) aicanats a evercei i here 
Goldmann J. A.D rendeed| oO wiknmcaie Mein LEGAL PHOTOGRAPHY 
nnart lv oO y t orayr ino ey- : . 
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. erry : + ond tava aime nualOr Bde of Mountaim Lakes wv. shred shoe : : Service 
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(Continued from page 1) 


road and building 
that the grill 
\ unsafe 


cont ractor 
in the sidewalk 
for use by pedestri- 
the time in question. 

(c) An objection by all parties 
to the calling of an expert wit- 
ness by the trial judge as to 
whether the construction of the 
frill was in accordance with 
standard construction practice. 

(d) The propriety of questions 
directed to Ware, on cross-ex- 
amination by defendants, asking 
him whether, in a letter written 
by him to a friend, Sole, he 
(Ware) had stated to Sole that 


Was 


ans at 


he (Ware) was never near Or- 
chard Street in his life. Ware 


iction and inspec- 
ter before answer- 


demands 
tion of the 
ing 

(e) An _ offe 
Yates, a clerk ~ 
had said to him the scene of 
the accident: “I told Mr. Morris 
several weeks azo that sidewalk 
ought to be fixed” 

28. Assume the set of 
facts as in Question 27. State 
briefly how the court should rule 
on the following and why: 


prod 
let 


by Page that 


Morris’ 


1 
store, 


Same 





Digests of Recent 
Opinions 





(Continued from page 5) 
the necessity or efficacy of 
such immunization does not de- 
prive the State of the power to 
enact legislation requiring com- 
pulsory vaccination or immuni- 
zation or the local board from 
acting pursuant to such power. 
Such enactments come under 
the State’s police power. The 
so called constitutional liberties 
are not absolute, but are relative 
only. They must be considered 
in the light of the general public 
welfare and are subject to the 
tate’s police power where, as 
here, that power duly exer- 
cised for the public health, 
safety and welfare. 

Affirmed 





is 
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Pioneer 
of Lawyers’ Thousands 
Malpractice 


Iuswiamce 


have been written by this Company. 


(a) An objection to a yp sa 
by defendants, directed Page 
on CO SERENE OR, waticlne 
whether Page’s hospital bills had 
been paid by the Blue Cross 
plan. 


(b) A question by defendants 





directed to Page’s phy ho 
had testified in his and 
who had been cated to give 


emergency treatment 
to whether sa Was 


t the time of the ac 


of Za 





sober a 


(c) Testimony ne, a Dar- 





tender in the Silver Dollar Bar 
on Orchard Street, that Pag 
was a heavy drinker and that 








Zane had been frequently ob- 
liged to refuse to serve be- 
cause of Page’s ir ion 
Which caused him n era 
occasions to fall to ound 


in Zane’s presence. 





(d) Testimony by 
Cannon, had be 
poenaed to testify by 
fendants and who was the spirit- 
ual adviser and pastor of 





church attended by 
he happened to see 
approached the 
that Page “di 
over any obstruct 
walk but rather 


Page, that 
Page fall 


he yhiret hi 
ne Clliure?i Ou 


d not appe 
in t 
seemed 





10n 


lapse as if from some kind of 

tack”, and that Page had later 
confessed to him that he had 
been drinking before the acci- 
dent and was troubled in con- 


science as to whether he should 
file a suit against the defendants 
Rev. Cannon said that he did 
not wish to ify and felt that 
he should not be compelled to 
do so. 

(e) A question directed to 
Oswald (the tenant) as_ to 


after the 
sidewalk 
>» Pa 


ad, the day 
the 
where 


whether he h 
accident, repaired 
and grill at the point 
claimed that he fell 
29. A statute of New Jersey 
provides that persons convicted 
of rape and certain other sex 
crimes shall receive medical and 
physical examinations by Diag- 
nostic Centers maintained by 
the State before trial Court 
shall impose sentence; and tt 
when the report of examinat 
discloses a picture of t 
compulsive behavior and eitl 
violence or age disparity between 
the persons involved, the Court 
then must submit the offender 
to a program of iz 


ve 


tne 





zed treat- 





special 





ment or commit him to an in- 
Stitution designated by the Com- 





and 
supervision 
the statute, the 
directed to ar- 


raing 


accor 


ons 





missioner of Instituti 
Agencies with parole 
after release. By 
Commissioner is 
range for treatment 
to the needs of the 
and is empowered 


ind 


individual 


to transfer 


the offender to any institution 
in his jurisdiction. The statute 
also requires sentence for an 


indeterminate 
no minimum 
maximum the 
tory Asesaghd for the ¢ Cr 


denies to 


shee 
but 





sO 


of policies protecting many of 


the country’s leading lawyers and law firms 


For 


claim and underwriting know-how based on 


more than a generation of experience in mal- 


practice insurance, consult 


Seu iis 


Cisuiey Company 


430 MAIN STREET 


FIRE - - 


SURETY 


EAST ORANGE, N. J. 


CASUALTY 








benefit of any “statute relating 
to remission of sentence by way 
of commutation time for good 
behavior and for work per- 


formed.’ 


examined at the Diag- 

, and committed to 
1 Hospital after a 
iction of rape. During com- 
Commissioner 


unruly 











mitment the 
and 
and 


to 





pl 
ne rst me 
nl attorne 
contents’ of 
Center’s repo! 
Sé detore 








nN ippea rr 
rr ft he 
Wha grouna 
ina no 

Cour ) 





an Aeronautics Boar 
thorized to prescri 






na t 
1,500 feet 

Durham, 
manufacturer of cont 
engaged in interstate commerce 
flew his helicopter over the town 
at 1,200 feet, broadcasting from 
a loud speaker advertisements 
and information relating to the 
use contraceptives for birth 
control. 

Durham 
lating the town or 
what } 
appeal as to th 
what should 
the appeal 

(b) Assume the 
in the preceding 


adaltion, tnat 


Rex, a 


of 
raceptives, 


Presiden 


+ 
21 


of 


was convicted of vio- 
linance. State 
May urge on 
is conviction, and 
be th of 


issues he 
he results 
same facts as 
question, and, 
1 hat the Legislature 
of New Jersey has adopted a 
st which makes it unlawful 
disseminate in- 
ing to the use of 
f the purpose 


tor 


atute 

advertise 
formation relat 
raceptives 
control. 

Durham is 
violating the 


or 


cont 
of birth c 
later convicted of 
New Jersy Statute. 


State what issues he may urge 
on appeal as to this conviction, 
and what should be the results 


of the appeal. 
31. Dodge entered 
year contract with 
Ci to receive suf 
ber of gold n 


be supplied as a disc 


into a 
Gold S Stamp 
ffici ent num 
7 amps 


S to 
ount 


tradi 


cash trade to all persons who 
for tham” ee 
may call for them”, to pay Gold 


dis- 


Co.. tor all st 


Stamp 


amps 


of, and “not to use any 
coupons, trading stamps 
devices during the 





this contract”. The 
contract also contained the fol- 

clause: “No 
five miles of Dodge’s 


trading 


ce of 

wnTrfra 

iowlng 

gold 

consent of 

During the continuance of the 
rac 0 od 


t, Dodge used an 


have 


out co 


al 


adver- 
distribution, or 


ilver star trading 


ntine 





5 miles of 
using gold 
i Stamp Co. 
ad been no 





L 


com- 
ed the stamps 
from ot Ses retail stores in other 
areas. Assuming the truth of the 
various allegations, how should 
the Court rule? 
32. Beach Co., 
corporation, owned a 
land located on Happy 


. 


a New Jersey 
tract of 
Bay, 


N. J., which it 
into 50 small 
sites. It leased 


Ocean County, 
had subdivided 
summer bungalow 


these sites to various individuals 
under a printed form ot lease 
for terms of 1 year at an annual 













rental of $100 each. Fac lease 
after providi id [ 


order 


+ a 
oi the pr 


com- 
ase. When 
expr ressed con- 







cause” 


and Park given 





over the short term of the ment. 
proposed lease because they half of t 
planned to construct substantial from working 
houses on their lots, Frame in- 35. Draw an an 
formed them that the lease White, to the 





of 
would be niprilciae each year and y 
that there was Still 50 years to 
run on the Government lease. He 
referred to other lessees who had 
been in possession as long as 20 
Inquiry made of other 
confirmed Frame’s last 
statement. 
Smith and 
ecuted one-year 


rate 





years 


laccaac 
iessees 





ark thereupon ex- 
leases for sepa- ‘a 
Each constructed a 
bungalow of substantial value on 
his site during 1951, and con- 
tinued in possession each year 
paying the $100 annual rental. 
In 1954, Smith sold interest 
in his site to Wesson, a stranger B may not thers 
who knew nothing of the prior an overdue not 
circumstances B prior to the 

Beach Co negligent act. 
entire tract, which it sold on AS The 
Apr. 1, 1957 to Boat Co., also a Probate Div 
New Jersey corporation. Boat Co. Jurisdiction 
collected the annual rent from 
Wesson and Park and then im- 
mediately served a notice C 
both to vacate the premises 
or before March 31, 1958. Wher 
they refused to vacate. Boat Co. 
instituted summary dispossess 
proceedings 

Park and Wesson complained 
to Beach Co., Boat Co. and their 


It is possib 
valid judgment 
against a d 
without persona! 
summons. 

(b) X sues B in 


gence and recove 


sites. 





1S 


in fact owned the 





over 


upon 
on 





cipal Courts is 
the ‘Su ipreme C 
















directors rame denie 
directors. Fram aen ra 
anv such statements Le ature. 
2 1 efendan 
thereafter vountarily dissolved ...:, ee TSE RS 
» stati 1 
oe ae Seen the summons 
na aistributeda tI wit ut being cui 
toc Pers 4 rt 
: ast Si see eee, 37. A New Je 
Park and Wesson consult YOU Jiaes that no ve 





vides tnat 





How WC ul i 


to their riohtse 


nee ‘tinea gage in buying, selling 
sie aereine 5 Sie nies 66 Sea & in motor 
33 (a) On the ihe stom ae way + St ate unless he 2 
1959, D was hiding in a dark ized 

tnorize 
alley, wearing mask over his Se eS 
alley, we ng a mask authorizes 





toy pistol. 
C, was 


eyes and carrying a 
At that time, his cousin, 
walking down the street, and D’s 
intention was to “play a joke” 
on C by simulating a holdup. P, 
a police offiecr, 
rested him after D had 
front of C, who did 
1ize D and fled. 
mL) Was P justified in 
out a warrant? 
then learns that D did 
any 


im? 


nim: 





Vehicles, 
such form as he 
license “any pr 
such dealer” 
Jersey corporat! 
a 
” a question on 

TeC- form, that neither it. 20 
its officers, had - 
victed of a crime 
fraud or misrepre: 
the sale or finan cing Ol 4 


not 





o 





- 
(2) If 
not reall 


: 1) 
crime at ali, may 





Con 








tinued on { 


e i 
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ing fiy 
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aring 


‘ing 
was 
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guilty 


the 
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argument? 


invalid be- 
the “prosecutor, 


there 


Ll 
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Immigration Committee 
Receives Unauthorized 
Practice an 



























San 1 W. Strauss of Camden 
Chalean of the New Jersey 
St at nmit - 
te Na 
a its 

mé >eting te 26 
held at Sey 
that mar e€} 
l committee rela- 

ven b 

l l ) } - 
migration laws. Th ylaints 
h seen turned ove » Matt- 
hew Grayson of Elizabeth, Chair- 
man of the Committee on Un- 
lawful Practi of ie Li f 

Ne Jersey State Bx 4 
i102 for investigatior 

Ne 1S l res that ar i 
has been affected vice 
geiven ) nqualifiec ersol 
hould contact him Mr. ( 
~ yn 

( on 
] EF 
who is with the lega fT f 
Company, Inc 
wed tIreedom to ina 
with guns plaintiff 
1 from relief unle L¢ 
to have voluntarily 
and st ywwingly exposed him f 
to risk of svecific hazard which 
eventually hurt him 
SUPERIOR COURT 
LAW DIVISION 
Haeberle et al v. Weber (Essex 


No. L-11624-58 


1959) 


judgment of 


County, Docket 
decided June 24, 


Entered summary 


liability against defendant exe- 
cutor for reasonable funeral ex- 
pe s where widow had made 
the arrangements. Reasonable 


obilgatl 
th 


sical 


expenses art 
estate rather 
contracting (see 
2) and ¢ ent io against 
representative capa- 
ue 


of fact exists 
4] 
asonauvie [uner- 


fyner 
son 








* iss 
re 
per 








wee OVER 40 YEARS EXPERIENCE "4 


APPRAISER 


REAL & PERSONAL PROPERTY 
ESTATES, INHERITANCE TAX 
FEDERAL, STATE & COUNTY COURTS 
— ESTATES LIQUIDATED — 

M. R. LANES 
45 CLINTON STREET, NEWARK 2, N. 4 
MArket 2-7298 











Seeking Information? Confidential Investigations 
Call Fliz. 2-2151 or Eliz. 2-3359 
Licensed and Bonded Established 1935 
“DOMESTIC = — SPECIALTY” 
CIVIL - - DIVORCE 


US "NATIONAL 
DETECTIVE AGENCY 


(Round the clock 24 hour service) 
1143 East Jersey St., Elizabeth 4, N. J. 








apes b . (Continue age 1) Though most of defendant’s 
. : : - 7 “ ; aaa a. irculate outside 
joc an a2 your Dec. 15, 1959 coupon fc en sent no pe on involved a 
$25 ntil Feb., 1960 ents tO| tion a a ee 
: ; nage King v. Greene et als (A-106 
sauce decided June 30, 1959) 
yal Vee (Full digest on page 2 of this 
} issue.) 
a secs ia Bush et als vy. N.J. & N.Y. Transit 
pe ni Co. et als (A-113, decided June 
in 7 30, 1959) 
4 i Ca Re Regulation F-22, om, . (‘Ful digest on page 3 of this 
he Di “e in arene = ie fg} ISU.) 
a See poe ; — s Snyder v. I. Jay Realty Co. et als 
et i Held vali (A-120, A-121, decided June 30, 
of Mil 1959 
; for Ga hn apie i (Full digest on page 3 of this 
(¢ a é vel) i) issue.) a 
i ees _ Costanzo et al y. Penna. Thresh. 
te orol & F. Cas. Co. (A-131, decided 
mn? : June 30, 1959) 
c C ll digest on page 2 of thi 
4 Caroselli (A-140, de- 
7 30, 1959) 
: > n est on page 2 of this 
wan f coe ¥ Petitions for Certification Grant- 
it ation ; ed—None 
: : stig DuMont Labs. v. Mar« alus Mfg. St PERIOR COURT | 
§ Ss. W Co. et al (A-11 i June 30 APPELLATE DIVISION 
; apap Rutan Estates v. Belleville (A- 
no mo. 107-58, decided June 25, 1959) 
Rt 1aintenan isa Affirmed judgment etting 
j Super Court aside as invalid section of local 
Brcery [ n, W obtain rater main installation ordin- 
g her hus! ance which provided for assess- 
t f ment of cost upon abutting lands 
if Ss for supp of plaint iff as s arbitrary and dis- 
n criminatory since all other water 
Defendant, ™ains had been installed at 
( eform its) town’s expense. When water 
te | id to quiet | Mains have been built through- 
the ease- | Out municipality without assess- 
e to exer-| Ment and \ ater r utility is operat- 
r on ing at profit and extension will 
¢. What result? == salign Mortis Co. as a plaintiff) tim , C. is con- be sound investment it is arbi- 
eo. lis st erned such } edine is an in trary and discriminatory to de- 
r t urt after conducting a personam ne -e con-| Mand that last unserved parcel 
eee determined that the) tractual obligation and not in| Pay for extension of mains to 
between the varlouS ;em and service serve it. Action challenging as- 
ft: rties defendant had been made uld not rt’s sessment is timely under R.R 
b: t urisdiction > 4:19-9 4:88-15(b)(2) even though it 
K ore ' be made May be too late to challenge or- 
: . jur- | dinance itself. 
yf } if objection Williams v. Southwark Mfg. Co. 
S C made (A-215-58, decided June 30, 1959) 
; 5 prior mot Affirmed judgment awarding 
. ase Allendale Congr regation Vv. Gres- workmen’s compensation to peti- 
ie - man et als d June tioner as widow and dependent 
aA 30, 1959 decedent Though decedent 
i ag Affirmed olding had been married twice before 
sould the Court rule? _ Ny, denial of bu to reli- his marriage to petioner and 
OPTIONAL QUESTIONS oe ee ee ee eee — tone 
UL II - julre- c UlVO i i ALLEL 
a a two of the follow- V ments ee! ] marriage to petitioner de- 
ng ve questions) UL nd: Be f¢ ate: AY a Leen 
Tr 1GRA Uh cctktin occ é action fendant has not clearly and con- 
. x Me wae Met : vas awaited ation. vincingly rebutted presumption 
; Eng ‘ Those requiren ts are nt of legality of his marriage to 
te aaa valid as abridgement of f petitioner. Petitioner was de- 
. ee iy »f worship and é ly pendent within meaning of NJ 
I Swede et tal v. . Pass: ri ¢ Daily News S.A. 34:15-13 though she had 
Bets A-136, decide 24 separated from husband seven 
} veeks before his death through 
no fault or consent of hers 
fee 7 ‘ity Stoelting v. Hauck et als (A-8 
RE eae aoe wer : ing open and A-9-58, decided June 30, 
. 5 ice room” 1959) 
" - Be Affirmed judgment of county 
d bey court entered on jury verdict for 
bs plaintiff against parents and 
BW ay their 15-year-old daughter in 
> " ig negligence action for wounds re- 
a: 9 ; Be ‘eived from gunfire from the 
é h acte daughter while he was house 
n 1. W’s will guest at their home. No error 
4 ae es 3 found in trial court’s exclusion 
: : Bean eae of evidence concerning alleged 
BM or } ato W a glean relationship vetween plaintiff 
ms boy aicanveene and the daughter several months 
2 Y - 37 I han se: anit the before the een offered as 


relating to plaintiff’s igence 
and defendant’s duty to foresee 
harm plaintiff. While both 
plaintiff and defendants were 
that girl with no training 


negi 


to 


aware 
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T.V. President Attacks Equal Time Provision Is There A District Court Unknown Informer's Tip Mortgage Loan |; 5 
Cites ilies: Aiea nth, tele tn: sec enbiarite niece In Alaska? May Constitute Cause Preferred Investme, 
ill, Requests Wide Circulation in the opinion of the court, such : <p nay eee For Arrest , 
oe Guses Metteeaae disclosure is necessary ia the|..LOS ANGELES (ACCN)—The Spot 


question of whether there 





2 
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2 ES Sen ee shies Os ep is a S IGELES NT) _T Ae (hoo Bes! 
interest of national security GE ie Fe cate LOS ANGELES ‘ACCN)—In- CHICAGO ‘ACCN _- 

CHICAGO, June 25, 1959. — “It is ironic,” said Mr. McGan- US. District Court in Alaska was formation from an informer w! spits. | 
“Broadcasters are subjected to non, “that there has been little - 
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on’s oldest 





7 + + : “2 : l 
recently before the Ninth Circuit ‘ 
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proved reliable in the 




















insecurity through limitless reg- response, comment or debate by Soar at ents. constitute probable 5 oe 
ulatory bridles not in the public both interested groups as well The question arose in Parker v 4 : : : 
interest charged Donald H. as the public to this bill.” McCarrey as the court w kK ieee ze 
McGannon, President of the assured his audience that ae the nature of in é 
Westinghouse Broadcasting Com- this problem “confronted e vl for th ‘ 
pany, in a dinner address before America of the mid 19th century, ‘@?ttory, wi inder t e 
the Chicago Bar Association to- it would have been communi- “2 Enmablins as to 

night cated by broadside posters, tea 2” 1t1on basis 10 





satherings, and Gelnite time not to exce 





Mr. McGannon’s address was parties, mass 
entitled “Communication: A rock painting.” 
Universal Demand.” He 

“Our desires, duties and goals, 
achievements and intentions are 
being frustrated by limitations 
and controls that many broad- 






noted that “even though The People had appealed from 
this bill would extend privileged piel: ee an order granting defendant's 
communication which has in the “It is possible 
past been limited to doctors, trict Court for 
sven Dlcebggae “ge lle, _ lawyers and priests, it has pro- Alaska’ is 
casters finda unbelievable and voked little discussion except on 1S Just not sta 
myopic,” said Mr. McGannon. the part of some commentators that it comes into e: 
“Section 315, the equal time pro- who have noted that it was an When the President appoints t 
vision for all political party can- f Federal District Judge 
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yutgrowth of the Marie Torre 


‘roeallep eared ge r he \ : 
didat ae me Mr. McGannon, case,” and he urged the members No one has su : 
£5. oe + oO pace + ‘ : 33 44nd ae 5 

aS &@ throttling -case in point. yf the Chicago to commu- the ‘territorial court’ which 5 igs — ee "3225 Be & 





“100 million people witnessed nicate the law 
the electronic recreation of the the jaw were communicated, th 
last Presidential elections and bill would invoke wide nati 
campaign,” he said, “and when 


tine that 
LiIT12 t1al 





: : ; attention and interest... bu r 
compared to the 60,000 people) i: 5. we aft the law is cammi ; 
. 4 a9 42001 Ol 1lc l1aW 2 COT ; 


who heard the Lincoln-Douglas 

















eae = jmucated.” oe , = 
debates, television dramatically i ; ee sideics 
demonstrates the achieved in : yincpepcighs and radio, said interim court is no i 
; ; ; Mr. McGannon, “stand on the States Court for the S 
communication. Gn tie erga eit MD ee ; Court for th 
“But if the F.C.C. decision on ‘reshold of incredible new com- Alaska we cannot spe: 2 
. - s aes = cs municatior levelopments that tativelvy bevond that * 
section 315 is not repealed,” he prncmnlongar Page tales, caper te Naat igi Mice: ba uaumatasncus x 
{e : : P +4, Stagger the imagination He W leave ito 
said, ‘the American public will ra. : ; sp : 
mata 2 ie +.,;% Urged his audience “not to con- of that which it is G 
witness a mass burglary of their ~ s : = : 
bh] ee eee Bey eee clude hat hese media Ave } tha Sapp 
public right to receive informa- , i 
tion via television’s dynamic —_—s seach : . pl . : Slinky cliliddighs suumet tae Wel Genk omiall non. 
; +i Satt +, tials,” Stating “that tne medla fellow officers en id I Pak I a 
transmission of this intimate ! i nag gene 28 Admiralty Experts To |... tate nediins 
9+} 9] enver: . P in s», are anytning Dul static ; inalica 1 andaing 
national coverage of living live og ti cone niin Speak At One-Week PLI G rnn ° ty 
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“Broadcasters do not broadcast 
their prejudices, “Mr. McGannon 














“Incredible as 
t lio Summer Program 


he said, “the number of rac 


sets alone 




















noted and stated that “It is im- ©@Ua!s mo : . 
possible to best serve the public CTCusatior by 
interest and would be a public ; ee. 

disservice to give equal time to COUMTY. 

all eighteen or more political basi Z 

parties and their candidates in * 
elections, when they do not rep- és : : 



















































































resent the major constituencies, ‘ 1 es 
mass representation, or major >“: aes it te lie 
support by the American voter Mion Cat er ee ae 
and citizen one x4 d the 
Mr. McGannon cited the “in- _ a eet SS MEN 
creasing governmental aware- ia aE CO 
ness of the importance of com- OYEF 40 2B Announcements , 
munications and communica- 5Pe&naimns 
tors”, discussing H-R Bill 6550 Pational ror : 
introduced in the House of Rep- anes a ee +5 
resentatives by Mr. Adair April OV®! + 
This “pt ee communica- MCh ; F 
tion” bill has a provision which | ™3u : a bias 
states, “A witness who is em- O¥®! ; * i 
ployed by a newspaper, news cen Pa ae 4 
service newspaper syndicate, ‘at a es seagate 
periodica:, or radio or network, tha . : Papi 
as a writer, reporter, corr 410N, ar = nee 2 : 
pondent, or commentator or yt Tadio ; e 
any other capacity directly Am me : @ 
volved in the gathering or pre- aes oS esis gate 
sentation of news, shall not be Z : 
required in any court of the COMPLETE ATTORNEY COOPE# ix 
United Siates to disclose thé BRUMBERG, JUDLOY : 
any information ob- & SIGLER a 
LEGAL SIZE FILE CABINETS na age nllngy ith ) 
wi every American 34 Howe Avenue. P . * ; © 
USED & NEW day experience Prescott 9-0362 5 pu 
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Prompt—Accurate—Reasonable t in its total 
ABSTRACTS or proceedings in Superior and United States mo¢ nt must be communi- 
Courts. cated to the people, with meth- 
CERTIFICATES of regularity of proceedings or corporate ds found to bring facts and in- 
standing. formation to the public on a 
a in Superior Court of New Jersey and United States straight reporting basis as the 
ourts. ev $ occur.” 
INFORMATION and forms in any of the departments at lack of knowledge in 
Trenton. government and civics, the 
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NATIONAL NEWARK & TRENTON TRUST BLDG. = ff frattic court to the supreme court 


mae sas, by Senay J. of the United States on the part 192 MARKET STREET, NEWARK,N.J. 
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Tel. MArket 3-2200 j of Americans is a national trag- 
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ANNUITIES; 
PROCEEDS OF EN- 
AND LIFE INSU - 
_ Under an 


Federal Tax Notes 


part of such 
e includible in 


income at the time such 
sum first became payable 

Rev. Rul. 59-98: EXCHANGES 
OF STOCK AND SECURITIES 
IN CERTAIN REORGANIZA- 
TIONS: Wh a corporation in 
f 1cial ties issues newly 


USS 













tev. Rul. 59-100: SPECIAL 
RULES FOR CREDITS AND DE - 
DUCTIONS: A 






bene 





C e meaning 
I f the Code 


Rev. Rul. 59-102: INVOLU N- 
TARY CONVERSIONS: For the 
1033 of the 
mde of 1954 


of section 


11 Revenue Ci 








and section 112 (f) of the Inter- 
nal Revenue 1939, re- 


Code C »f 


x to involunt 





ary conversi 
“destructi 
t necessary 


on” of 


; no that 


satisfy the test of 
if the causes of 


destruction otherwise fall within 
he general concept 
] wh test is mainly 


for c asualty 10OSS 





of a casu- 
signifi- 


pe iisit 


duction 





59-108: GAIN OR 
LOSS ON SALES OR EX- 
CHANGES IN CONNECTION 
WITH CERTAIN LIQUIDA- 
TIONS: Wher the Supreme 
Court of the State of New York, 
in a condemnation proceeding 
by the Cit ty of New York, 

order on December 6, 


Rev. Rul. 


sire? 
juUgNe 





g title to most of a 
s real esta in the 






vy York, the condemna- 


of con- 
the property 


as of Decem- 
ning 


> Interna 


Llas 


+} ~— 
ne mea 





1954, notwith- 
payment of 
did not 
year later. 
rpor aes 
a com plet 
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Award 
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December 4, 1954, 
stribu ited all its assets 





the > claim for the con- 








C mnation award) to its stock- 
holders in complete liquidation 
within the 12-month period be- 
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in 
to the 


that 


date 
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con- 
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ot result 
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ration 
Rev. Rul. 59-109: RECOGNI- 
TION AND CHARACTER OF 
GAIN OR LOSS ON SALE OR 
EXCHANGE (PARTNERS AND 






PARTNERSHIPS): The sale of a 
part of a partner’s interest in a 
partnership consti ] sale 
of a capital asset the 
meaning of section 741 of the 
interanl Revenue Code of 1954 


unrealized re cel ivables 
ry items which have 


substantially in 


59-118: SCHOLAR- 
SHIPS AND _ FELLOWSHIP 
GRANTS: Amounts paid by the 
Jeterans Administration to 
raduate students while serving 

_training period at Veterans 

ministration hospitals as staff 


hon Rul. 


EPP 9 « 


assistants, as a condition to re- 
ceivi ing a doctoral degree from a 


university, represent compensa- 





Trademark Registration For Intrastate Business 


By Cyrus D. 
The Patent Se 
ite Bar Ass 


Samuelson 
Vew Jersey 


rtherance of 








its program to st ite interest and 
increase familiarit Vew J y Attor- 
s with probler he field of pat- 
ents, trademarks, rights and unfair 
mpetition pre e second 

a series of art e author is a 
ember of th \ Bar, regis- 
erel to pra é l ted States 
t hice ensive ex 

g trade 

When the s of the 


and many 
lark regis- 
lly con- 
ith Federal 


business comn 
lawyers 
tration, 
cerning A 
gistration in the United States 
Patent Office. In to obtain 
such registration it is necessary 
that the m ise in com- 
merce which ! regulated by 
Congress. For the purp of this 
discussion t interstate 
commerce Mo! appli- 
cation for regi which is 
under an al- 
ill in 


+ on 1 
they s Wud 





re 





IST 
the 


oath, al re res 
ation that the mark is st 
use in such 
To 
possible to mak 
ments or sale 
commerce but th 10t possible 
for all businesses. F example, 
it would be difficult for a restau- 
rant in New Jersey which did 
not make any off-premi de- 
liveries to ide ship- 
ment, or othe f the mark 
in interstat erce, but 
nonetheless th taurant may 
have a good trademark which 
identifies fine goods and services 
but which is unregisterable un- 
der the existing federal trade- 
mark statutes 


obtain registration, it is 
sional ship- 
interstate 


ISs€s 


. ba ccun caf 
make a nal 


Furthermore, there are busi- 
nesses which for one reason or 

nother, do n ish to or can- 
not engage in interstate com- 
merce. For example, it is mi 
to ship “filled milk” in in 
commerce (I 
Congress) 1d 
permit the “pr duction 
of illed milk 
borders. In a recent 
Patent Office Trad 
and Appeal B 


registration 


1 states 
and sale 
their 
the 
Trial 
mitted 
f rademark for 

“filled milk” where the applicant 
maintained plant in several 
states and Id in interstate 
commerce even though it did not 
transport in interstate commerce 
(In re Milnot Compar 120 
USPQ 319). But what the 
company which nnot maintain 
multiple plants in order to bring 
itself under x: of this 















decision? Moreover the recent 
decision of ed States 


Supreme Court i1 No rthwes tern 
States Portland Cement Com- 
pany v. State of Minnesota and 
Williams v. Stockham Valves and 
Fittings, Inc. (25 LW 4141) may 

trademark cations. 
Sine that a 
state may tax an of state 
corporation, not doing | 
in the state, r Vi 


ried in the 


impli 


have 


Since hold 


th 





on 
interstate, foreign or 1 


it is quite ¢ 





foreign to a cory t 
it for such business as it carries 
on in that state in order to 


federal! 





» i 
maintain a bon 
trade 
Therefore, the small, largely 
intrastate bu 
elsewhere for its trademe 
tection. Its obvic resort is 
the state trad ark registration 
law or to the on law. While 
true that any trademark 


mark re eye Pe 





it is I 4 
registration i C arative of 
the owner’s common law rights 


of action 
common law, he must have 
knowledge of the use o 
by another on the same 











rendered and 
holarships or 
under section 
Revenue Code 
ounts are in- 
income under 
Code. 


for service 
nontaxable 


orants 


tion 
not 
fellowship 
117 of the Interr 
of 1954. Such am 
cludible in 
section 61 of the 
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lar goods or services in order to 
bring the action and the mere 
fact that_he does not have such 
knowledge does not mean that 
members of the public have not 
been deceived or misled as to the 
source of the goods or services 
being supplied under the con- 
flicting marks. 

As a consequence, the best pro- 
tection for the intrastate busi- 
nessman or corporation appears 
to be in a state registration 
similar to that provided under 
the Lanham Act for federal 
registration. The merits. of 
amending the present New Jer- 
sey trademark statute to bring 
it into closer harmony with 
modern business deserves much 
serious consideration. 
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Dat 1e 19, 1959 S STATE OF NEW JERSEY 
MICHAEL BAC also known as | It DEPARTMENT OF STATE 
eased. CERTI CERTIFICATE OF DISSOLUTION 
order of CHARLES A Se 9 all to whom these presents may come, | | 
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made, on the application of 
















































i, Executor of said deceased, WH 
eby given to the creditors of 
>a se to exhibit to the subscriber s : 
under oath or affirmation, their claims and | ‘ 
ieoen ids against the estate of sald deceased, 
within six months from this date, or they I 
will be forever barred from prosecuting or 
recovering the same against the subscriber f 
JOSEPH SZELIGA Pr ; q 
LIEBMAN & RAUSCHBERG, Attorneys r 5 
790 Broad Street . P 
N oe N et e 
L.J 25 2, 9, 16, 23 % nty, New Jers : 
STATE OF NEW JERSEY Se ie a a fe se te yew ; 
DEPARTMENT OF STATE southerly line of Central A with ¢ 
CERTIFICATE OF DISSOLUTION ‘ aa) “a ao erie aan oe > NO 4 
To all to whom these prearnts may come ORE ; Sena Rees eae ae vast San q 
Greeting ; ; > 
WHEREAS, It appears to my faction e "th Stroot 27 S 
by duly authenticated rec f proceed ; , 5 mi 4 
ings for the voluntary dissolution there : < <s ¥ 
by t unanimous consent of aM the stor : a ~ , S 
holders, de ited in my office that e S " 
FALLER'S BOWL O'DROME, INC ‘ ‘ 
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the B gh of 3 i; 4% S ‘ 
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mp | the requirements of e 14 G j " - e sy ee ‘ , ee rm saa . : 
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ting t the dissolution of said cor Newark. N.J j Ko a Wilt RATIO? 
mn ited by all the stockholders VEIT ¢ wUEFY Sheris NECRRA TOCK 
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To all to whom these presents may come t Tr Hous . 
Greeting 1 , ; i August xt , tee 4 rm etre 
WHERE my satisfaction 1 P g 1 t y fig hee 2 ! i said . 
by duly a = ont ie record of the proceed tit t shes shige ace : or ’ 7) n 2xeC , l he stockhold ~ . 
f the volur ry issolution thereof t t that tr r Sigel a ti rs c record ‘ } me 
nimous consent of all the stock- f j i s situa ‘ <ditioac ag 4 won file se 1 
wsited in my office that zg t City \ k. |} x ( t paces ey y law . 
AG ARTZ co N : WHEREOF, 1 i 
1 his Sta whose principal BEGINN have heret to set my hand and af- 
60 “gyi ace fixed my official seal, at Trenton e ¢ 
ounty o Ussex, , St t 3 First J ¥ 4 , \ 
(Jack So 1, | Av g g Sea housand indred and Stre 
charge thereof therly \ t aT j ine 
PG ; t Z F ARD J. PATTEN \ eis 
29 ‘ 2 Secretary of State Post ex 
N ~ I » de S916 
ss S ee = — Ser + 
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